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OCCUPATIONAL SAFETY AND HEALTH LAWS — RESOURCE SECTOR 

Urgency Motion 
THE PRESIDENT (Hon Barry House): I have received the following letter —  

Dear Mr President  

Pursuant to standing order 72 I move; 

That the Council consider as a matter of urgency, the government’s failure to ensure that there is a clear 
jurisdiction and delineation of boundaries regarding occupational safety and health laws within the 
resource sector of Western Australia. 

Yours sincerely, 

Hon Jon Ford JP MLC 

The member will require the support of four members in order to move the motion. 

[At least four members rose in their places.] 

HON JON FORD (Mining and Pastoral) [4.26 pm]: I move the motion. 

Thank you, Mr President. We might have a couple of occupational, health and safety issues now as I try to 
ensure that the papers I have here do not fall on my leader’s head.  

I thank the house for allowing me to move this motion. This is an important, longstanding issue not only for 
Western Australia, but also nationally. I will confine my remarks to how it relates to Western Australia and what 
was brought home to me in the short time that I was Minister for Employment Protection in 2008. The issue that 
had been brought to my attention led me to establish a waterfront working industry party to look specifically at 
jurisdictional issues that pertained to regulators on the waterfront. Members will recall that there was also the 
Varanus issue. It was suspected that because of a breakdown in jurisdictional matters, a gap occurred in the 
safety net, which caused the failure that led to the explosion. It is not dissimilar to the current situation facing 
Western Australia in which there is no clear delineation of regulator responsibilities.  

About the time that the working group was established, a memorandum of understanding was created between 
the Australian Maritime Safety Authority, WorkSafe WA and the National Offshore Petroleum Safety Authority 
to fill those gaps. Basically, the MOU said that in circumstances in which it was not clear where the jurisdiction 
started and ended, it would be taken up by WorkSafe WA. However, from the information I am receiving on a 
fairly regular basis it seems to me that this issue has not been resolved and the MOU is not working.  

I will come to the resource sector, but I first give some background information. For many years the safety of the 
ports in the offshore industry, involving supply vessels loading their gear offshore and on-shore, has come under 
the jurisdiction of three safety regulators—WorkSafe WA, AMSA and the NOPSA. Which regulator should be 
called out to investigate a safety breach often has been confusing and arguments arise about who is responsible. 
To give an example, recently I was advised that a serious accident occurred in which a worker was crushed on 
the waterfront. It took nearly half a day to decide whether AMSA or WorkSafe WA was responsible. The reason 
for this lack of clarity was that the person involved in the accident was working backwards and forwards from 
the wharf and then onto the boat. That immediately raises the question: who takes responsibility for that person’s 
safety on a day-to-day basis? I am not talking about a person who can investigate an accident, I am talking about 
a person who takes responsibility to ensure that the work area is safe, that the regulations are being adhered to, 
and a person who can and cannot issue improvement notices.  

I have another example. A crane driver called WorkSafe WA regarding a serious safety problem. As normal, 
WorkSafe logged the call and advised that it would send an investigator as soon as possible. When the inspector 
arrived on site, the employer refused entry to the inspector and challenged his jurisdiction to be there to 
investigate the breach. That is another issue, but the confusion between regulators allows employers to take the 
focus off what is a safety issue and bring it down to a jurisdictional issue. What has been lost in this is the focus 
on how to resolve the safety issue and trying to fix the jurisdictional issue.  

It seems that the main problem is between construction and normal operations. This seems to be the case also in 
the resources sector. In a recent debate in the Legislative Assembly, Fran Logan, the member for Cockburn, 
raised the issue with Minister Buswell. He was advised that the principal contractor was overriding the 
construction companies and dictating what happens with safety on site. As I understand it, after talking to 
Fran Logan, it is the operator’s responsibility when construction is occurring on an operational site. In response 
to that, Minister Buswell said — 
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While responsibilities overlap, the onus is on each party to do what is within their capacity to control.  

I am quoting from a letter to Fran Logan from the minister. It continues — 

This is not a new development and it is something that mining principals and construction companies 
should be aware of and a matter to be discussed during negotiations.  

It was stated earlier in the letter — 

When construction is completed, jurisdiction is transferred to the Mines Safety and Inspection Act 1994 
(MSI Act) via another instrument. This process provides clarity to those on a site and for the safety 
regulators with a clear delineation of boundaries and jurisdiction.  

That is okay in a theoretical world but, in a practical sense, it is becoming more difficult as operations become 
more complex. One can imagine a wharf with an operational mine operating out of that wharf. An extension is 
being carried out on the wharf. A WorkSafe inspector is carrying out an inspection and sees a construction 
incident that obviously needs to be fixed. He tries to put a work improvement notice on that work but he does not 
have the jurisdiction. If there was a boat taking a load off a vessel and putting it onto the site, in an operational 
area, there is an argument that is developed from the Australian Maritime Safety Authority that that is in fact 
covered by a marine instrument called marine order 32. Marine order 32 states — 

This Marine Orders Part 32 prescribes matters in relation to the loading and unloading of cargo and the 
safe transfer of persons, from ships, off-shore industry vessels and off-shore industry mobile units …  

Members can imagine an operator, who is working for BHP, loading an iron ore ship. That worker walks down 
the gangway to look at a bit of equipment that is going to be moved up onto the wharf for which he is 
responsible. According to marine order 32, at the point at which the crane hooks on to that piece of equipment, it 
is covered under that jurisdiction and, therefore, it is the Australian Maritime Safety Authority’s responsibility. If 
that worker is sitting there and sees a problem with that, who is the worker supposed to go to? He cannot go to 
WorkSafe WA because it does not have jurisdiction. I have been told that legal advice that has been received 
states that it is true that WorkSafe does not have any legal jurisdiction in that area. The worker then brings that 
equipment up onto the wharf and unhooks it. If it is a bit further up the road and actual construction work is 
being done, the situation is further complicated. Therefore, we need an instrument that ensures that it is a clear 
responsibility of someone to make sure that the site is safe, to issue orders for improvement and to then carry out 
investigations should the worst come to pass. We have a situation in which, no matter where the people are, 
every party can claim that he has no responsibility. 

Another matter was brought to my attention by Chris Cain, the state secretary of the Maritime Union of Australia 
in Western Australia, regarding the recent complaints about asbestos being on site at the Pluto project, I think it 
was. There was a three-week dispute. His claim is that his members were put at great risk of litigation and were 
put under a lot of public pressure to resolve this issue, when for those three weeks the problem was in fact who 
was going to be the umpire—who was actually going to make a decision to sort this out. Chris’s claim is that 
within a few days of an umpire being appointed and agreement being reached on who had jurisdiction, the issue 
was resolved. 

For a range of different reasons, this is a very important issue. It is important for the workers and the employers 
to know whom they should go and see when they have concerns about workplace safety. Who is responsible 
when construction is taking place within an operational boundary? What happens at that transitional stage when 
a mine in Western Australia is being transferred from construction to operations? Who has responsibility for 
that? In some cases it might be clear in the legislation, but there is enough confusion, whether it is intended by 
some people or not intended, to allow people to step back from responsibility and, in the end, expose workers 
continuously to potentially unsafe workplaces. 

It is a complex issue, and I know how complex it is because I tried to deal with it. It is further complicated by 
negotiations at a national level about making a national framework and who is going to be responsible for setting 
the base rules and who will be responsible for policing compliance with those rules. This makes it even more 
important that in the interim some sort of instrument is put in place that ensures that workers are looked after and 
that employers and employee groups have a clear understanding about whom they need to go to as an umpire on 
these issues. Who can they go and see to look at matters that are of concern to them from a safety perspective? 
Until there is someone for them to go to, there will be more and more protracted disputes as frustration sets in; 
there will be accidents with no clear line on how to resolve them; and ultimately there will be an investigation 
that identifies what the problem was, but nobody who feels able legally to take up the issue and enforce an order. 
It seems to me to be a ludicrous situation that a WorkSafe inspector can go onto a site and be told that he or she 
does not have jurisdiction to issue a work order, when the real issue should be to fix the problem. All the 
WorkSafe person is trying to do is say to the employer: “This needs to be fixed.” That is where the focus should 
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be, not a focus on who has jurisdiction and who has not. I therefore look forward to the government giving some 
focus to this issue. Certainly the opposition will support the government in those endeavours. I commend the 
motion to the house. 

HON NORMAN MOORE (Mining and Pastoral — Leader of the House) [4.40 pm]: Hon Jon Ford usually 
brings matters of some substance to the house. I have to say that when I read his motion, I was not all that clear 
about where he was coming from or where he sought us to go to. But I will, as I always do when he makes 
speeches to the house, take into account the matters he has raised and have them investigated. However, let me 
say that Hon Jon Ford, as he said in his comments, was indeed the minister responsible for WorkSafe and mine 
safety in Western Australia for six months or thereabouts, which was just prior to the last election. 

I just say this: all that has changed since the last election in respect of occupational health and safety in Western 
Australia is that the part of the occupational health and safety that relates to the mining industry has in fact been 
transferred from the former Department of Consumer and Employment Protection to the Department of Mines 
and Petroleum. That is the only change that has taken place; there has been no change to the act. We have a 
legislative system in Western Australia that deals with occupational health and safety within Western Australia’s 
jurisdiction; that is, in accordance with legislation brought in by the previous Labor government; therefore, the 
legislation that governs what happens in Western Australia now is legislation over which Hon Jon Ford as the 
minister presided. We have made no change other than to simply shift the Resources Safety section from the 
former DOCEP into the Department of Mines and Petroleum. The legislation is identical. 

The matters raised by the member, however, are worthy of consideration in the context of jurisdictional 
hopping—if I can put it in that way. The previous Labor government allowed the creation of the National 
Offshore Petroleum Safety Authority—NOPSA. It was a child of the previous federal Liberal government under 
Ian Macfarlane, which created the National Offshore Petroleum Safety Authority and for which the then Labor 
government agreed to pass legislation in this Parliament to allow it to operate in Western Australia. But it did not 
resolve all the jurisdictional issues. Indeed NOPSA does not cover all offshore petroleum activities. The previous 
Labor government entered into quite a complicated arrangement in deciding which parts of offshore petroleum 
would come under the jurisdiction of NOPSA and which parts would remain within the jurisdiction of the 
Western Australian Department of Industry and Resources—or DOCEP. 

We have therefore inherited what I think is a very unfortunate jurisdictional mess. Indeed, when the report into 
the Varanus Island explosion becomes public, people will come to see that this mishmash of jurisdictional 
problems was a significant factor in the way in which that matter was dealt with. I am therefore working my way 
through that. I might add that the report has not been made public yet because we are currently seeking to 
prosecute Apache Energy. To make the report public could in fact jeopardise that prosecution, and so that is 
being held, as much as I would love it to be made public.  

I want to make the point to the honourable member that what is happening in Western Australia now is identical 
to what I inherited as the Minister for Mines and Petroleum with responsibility for the Mines Safety and 
Inspection Act. Nothing else has changed. All the issues that the member raised today would have occurred had 
he still been the minister. I wonder what he might have done. I ask the Labor Party: does it want the federal 
government to take over complete control of offshore occupational health and safety in Western Australia, 
including in state waters? It did not when it was the government, and that is what caused the jurisdictional issues. 
If the Labor Party has changed its mind, I would like to know that because it is a matter I am dealing with. I am 
not about to give away Western Australian sovereignty to the commonwealth in any shape or form if I can 
possibly avoid it. That relates also to the national offshore petroleum regulator that the commonwealth is pushing 
at the moment to take complete control of all offshore petroleum activities in Western Australia. I am resisting 
that, too, for sovereignty reasons as much as for anything else.  

However, it is necessary for us to work our way through the issues that the honourable member has raised. The 
problem is that the commonwealth continues to move into the state’s area of responsibility, and with respect to 
offshore petroleum, it moved halfway in and left the other half out. My view is that it should have moved out 
altogether and we should have improved the way we do business at the state level. 

As to the concern about what is happening in the mining industry as opposed to the petroleum industry, the 
motion refers to the resources industry. The Western Australian government, through the Mines Safety and 
Inspection Act, looks after the interests of safety in the mining industry. Part of the Occupational Safety and 
Health Act 1984 deals with those issues that are the responsibility of WorkSafe, and those issues that are the 
responsibility of the resources safety division of the Department of Mines and Petroleum. Part II of the act is 
quite specific; it delineates which parts of a work site are the responsibility of WorkSafe and which parts are the 
responsibility of the resources safety division. We have made a decision since forming government. This is the 
most significant change. We have now gone to a cost-recovery situation for mine safety and will be significantly 
increasing expenditure on mine safety in Western Australia, significantly increasing the number of inspectors 
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and moving to a safety case–based regime of mine safety, as opposed to the regulatory system which we 
inherited and which the previous government did nothing about. We are making a dramatic change to the way 
we do business in mine safety in Western Australia. That is happening this year.  

The second tranche of our reforms will deal with Western Australia’s petroleum activities. That relates to 
Western Australian waters, Western Australian islands and those parts of offshore petroleum activity that are 
within the jurisdiction of Western Australia. We will make sure that we have new regulations in place to deal 
with that part of our jurisdiction and will also make sure that it is properly funded through a cost-recovery 
model, just as NOPSA operates as a cost-recovery organisation in commonwealth waters and, indeed, in some 
state waters.  

When we look back at the agreement that was made between the previous state Labor government and the 
previous federal Liberal government, we see this rather unfortunate mishmash of jurisdictions. That has probably 
led to many of the issues that Hon Jon Ford has raised today. I am not familiar with the particular issues he has 
raised. As I said earlier, I will take them away and have them investigated and he can come back and let me 
know whether they relate to what I was given or what we have created. As I said, this government has not 
created anything different, other than to take a huge leap forward in occupational health and safety in the 
resources industry. I acknowledge that the jurisdictional issues are much harder. I am also aware of the 
difficulties that the previous Labor government had in dealing with the NOPSA concept and how much it wanted 
to give away and how much it did not want to give away. At the end of the day, it probably got the worst of all 
worlds. We are working on sorting that out.  

When I read this motion that refers to our “failure to ensure that there is clear jurisdiction and delineation of 
boundaries regarding occupational safety and health laws within the resource sector of Western Australia”, I 
thought that that was a direct criticism of the Labor Party. It is what members opposite left us; nothing has 
changed. Hon Jon Ford was the minister. It is not as though he was occupying some other portfolio and another 
person in the government was handling this matter and did not do a good job; it was Hon Jon Ford. Nonetheless, 
I acknowledge the points he has made because he generally comes in here and makes sensible comments about 
issues, and he has done so today. As I said, I will take them away and have a look and see whether anything can 
be done about it. But let me say by way of conclusion that I am working very hard to ensure that we have laws in 
Western Australia that look after the interests of working people, no matter where they work. Indeed, I hope he 
will acknowledge that we have bitten a very big bullet in getting the mining industry, and, indeed, beyond that 
the petroleum industry, to pay for occupational health and safety training, and that we will change the way in 
which things are done. We will have a far more modern regime for occupational health and safety than has ever 
been the case in Western Australia. This is coming from a government that Hon Jon Ford’s side of politics 
sometimes claims does not care about the welfare of workers. Indeed, we do, and the proof of the pudding is in 
the eating, as he will see when this new program rolls out.  

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [4.50 pm]: I rise to support 
the motion moved by Hon Jon Ford. Having listened to what the Minister for Mines and Petroleum had to say, I 
really do hope he will make some significant changes to the way occupational health and safety legislation 
operates in this state. As we grow and develop in this state—I know his government is reluctant to use the word, 
but we are on the cusp of another boom in the resources sector—we will see the north west explode with a range 
of projects both onshore and offshore. The issues highlighted by Hon Jon Ford today are issues that the minister 
needs to take on board. Even though he says he is making significant inroads towards change, there are reports of 
confusion when incidents have occurred and that it has taken either days or weeks to not just investigate and 
resolve the issue but to actually decide who has carriage of the inquiry. In some cases, once the agency has been 
designated responsibility, there is some reluctance or tardiness to engage with the issue. I suppose that also is 
what I wanted to talk about.  

The minister is right: we have been very critical of the approach of Liberal governments to this area in the past. 
However, there has been good reason to be critical; there has been evidence that Liberal governments have not 
paid due heed to workers’ needs.  

Hon Norman Moore: Didn’t you hear me say that that was caused by your government over seven years?  

Hon KATE DOUST: No; the minister should listen to what I have to say. I recall very clearly in my time as a 
union official, particularly when Cheryl Edwardes was the minister responsible, the number of times I had 
feedback from WorkSafe when inquiries were not followed up, issues were not resolved and employers were not 
taken to task.  

Hon Norman Moore: Between her time and now you had eight years to fix that. 

Hon KATE DOUST: That is always at the forefront of my mind when dealing with these issues. It is all very 
well for the minister to try to put the blame back onto Hon Jon Ford, who was only six months in the job. That is 
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not long. Let us face it; the minister’s time is coming up to two years in government. He says that he is making 
changes. He has been in office for almost two years, and I expected far more progress. He has done what he has 
always wanted to do; that is, to make a cosmetic change and to take mine safety back into the department. It will 
be interesting to see how that move progresses and how the minister makes changes so that the industry is 
properly resourced and proactive, not just reactive, so that it is out educating employers and workers on work 
sites and engaging with safety training. That is a real concern because that is an area that is falling down. I think 
Hon Jon Ford referred to the engagement of employers on workplace safety. I think that part of the issue is that 
employers should be engaging in this area. They should undergo their own training on safety; they should 
understand not just their responsibilities but what safe systems of work are required in their workplaces. The 
government should be driving that. I do not see any public campaign from this government to put health and 
safety at the forefront of people’s minds.  

Hon Norman Moore: Rubbish.   

Hon KATE DOUST: I do not see that. 

Hon Norman Moore interjected. 

Hon KATE DOUST: I do look at that. I have a strong interest in health and safety in the mining industry, and 
the minister knows that.  

Hon Norman Moore: You haven’t been speaking to anyone.  

Hon KATE DOUST: I have. In fact, I was talking to people yesterday and today about the matter. They have 
said to me that there are concerns about jurisdiction and making sure that the right organisations front up to deal 
with issues. I do not believe that that is happening. Hon Jon Ford has raised valid issues, and this is something 
the government needs to tackle. As we go into the boom and diversity of work and types of work begin to 
develop in the workplaces of the north west, onshore and offshore, there needs to be absolute clarity about who 
should be called in to conduct inquiries. I am thinking back to the Occupational Safety and Health Act 1984. 
Although a WorkSafe inspector cannot actually interfere in the WorkSafe process, they should not be impeded 
from issuing an improvement notice on an employer, because if something has happened, an employer should 
make every effort to remedy the situation. I am horrified about what we have been told by Hon Jon Ford about 
employers telling inspectors to not investigate or follow up on issues. I am worried that if they are being 
impeded from doing their work or are not being proactive enough in their inquiries or investigations, sooner or 
later there will be an increase in lost-time injuries or perhaps even fatalities. 

I know that the Minister for Mines and Petroleum thinks this is humorous, but a number of people have died on 
his watch, and I do not think he should find it humorous. 

Hon Norman Moore: I wasn’t laughing at what you said. 

Hon KATE DOUST: I do not know what the minister was laughing at, but I thought he was laughing at what I 
said. 

Hon Jon Ford has raised a serious issue and it is something that we all have to look at. Workers’ safety should be 
paramount in this state and at the forefront of everyone’s mind. It is something for which this government needs 
to put in place a proper plan so that if incidents occur, the appropriate agencies are called on site and everything 
is done to facilitate an open and swift investigation. From the feedback we are getting from a number of places, 
that is simply not happening. In addition to clarifying that role, the government needs to ensure that there are 
significant resources, not only for the mines sector but also for WorkSafe. I spoke to the Construction, Forestry, 
Mining and Energy Union today to talk about what is happening on its mining sites and it gave me a couple of 
examples of incidents that had occurred, both involving cranes falling over. A range of agencies came out on 
both occasions, including Western Power, the police and the fire brigade, but even though WorkSafe was called 
out, it did not attend the sites. These incidents both occurred in January this year. 

Hon Norman Moore: Why don’t you give me the detail? 

Hon KATE DOUST: I am happy to give the minister the guff on that. I do not know what sorts of conversations 
the Minister for Mines and Petroleum has with the minister who is responsible for WorkSafe; I do not know 
what sorts of updates, connections or discussions they have about ensuring that worker safety is paramount in 
this state and that workers can go to work and come home safely. I understand from what the minister has said 
that he has made significant changes, but I have serious doubts about the minister responsible for WorkSafe and 
his genuine commitment to ensuring that occupational health and safety operates — 

Hon Norman Moore: He operates under your legislation. 

Hon KATE DOUST: Yes, but he has carriage of making sure everything happens. I am happy to move other 
motions in due course to deal with this. 
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There needs to be proper clarity around who is responsible for investigations and we need to have proper 
resources. The agencies need to be proactive rather than reactive as part of our great vision for this state moving 
forward, making sure that we can get benefits for not only the companies involved but also the community and 
the workers. A key benefit is ensuring that workers work in a safe and healthy workplace. There needs to be a 
greater emphasis from the government on the management of that. There needs to be a far greater emphasis on 
training in this sector for workers, employers and the people who are engaged in doing this work. An interesting 
question was asked last week during question time in the Legislative Assembly about how many management 
staff in one of the agencies—I think it was WorkCover WA—had received occupational health and safety 
training; I understand that only about 18 per cent had. In another agency covered by the same minister, 
Lotterywest, a significantly larger number of managers had been trained in occupational health and safety, so 
that was a very interesting comparison. We need to broaden it out and move away from talking only about 
WorkSafe, the mines department or the National Offshore Petroleum Safety Authority. We also need to look at 
what happens when EnergySafety is called out to investigate an electrical issue. I have a concern about the 
crossover between the EnergySafety inspectors and the Western Power inspectors who do that type of work. 
That is a matter that I might take up with the Minister for Energy as well at a later stage.  

This is a timely issue, given that we are about to go into an enormous growth period again in the north west of 
the state. Before these projects get off and running, all the people on site need to know exactly where they stand. 
They need to know that if an incident occurs they can call upon a particular agency and they can expect a swift 
response. People should not have to go through a detailed and longwinded process and deal with the argy-bargy 
of who will come out and do the job.  

This is a serious issue. Hon Jon Ford has raised this issue in a timely and appropriate fashion. Although the 
government says it is doing things, it needs to do more to ensure that the safety of workers is always the key 
issue. 

Hon Norman Moore: We are fixing up the mess that you gave us! 

Hon KATE DOUST: The minister has had two years to fix up that mess, and he needs to get on with it. 

Hon Norman Moore: Thank you for acknowledging that you left us with a mess! 

Debate interrupted, pursuant to standing orders. 

[Continued on page 939.] 
 


